
DRAINAGE AND St . John Drainage and Levee Distr~ ct has implied 
LEVEE DISTRICTS : authority to enter into assurance~ ~osuring the 

United States that it will maintain , after construc­
tion, the levee the construction of which is con­
templated by the United States . _ _... ____ (\ .. 

¥ebrua ry 24 , 1948 

(;ol . L . H. lt'oote 

!LED \ 
~~ i;b o). 

Ofii ce of the ui strict ~n& ineer 
· •• ar .uepart ment 
~01~s of ~ntine~rs 
.1. .u • .cOX 97 
I!ompnis 1 , Tenn . 

l>ear Sir : 

·.e have your letter of J.k.ccmber 31 , 1947 , in whicu JOU 

roctuest an opinion of this departr.mnt . Your letter is as 
follows : 

"'l'11e St . Jonn Levee ana Dr a inat e Di strict 
O.J... ti s~o·rri , by resolution of i ts Jo~rd 
oi Supervisors , bas gi ven to the United 
~tates its ~ssurancc that it will ~~intain 

I 

and operc1te certa i n l evee c1n J' drainage \IIOl' '<S 

after their completion by t .de Feder a l Govern­
•~ent . Upon exaJ:lination of thl. r esolut i on 
it appc.J.rs that there may be some qu(.stion 
..a s to the l egal a uthority of saiu district 
to c i ve such assurances . Accoroincly , it uill 
be apprecia ted if you will fur·nish your opin­
ion with respect to t he l egal authority of 
the bt . John Le~eo and Urainage Diutrict to 
ent er into such an ae;reeu.tent with the federa~ 
Cov ernment and perform the obligations set 
forth in i ts resolution of assurance , copy of 
which is i nclosed . It is our i nformation that 
sa id aistrict was or&anized un~or a decree of 
t .ne ~ircuit Court of l4ew r'adrid County , I:is­
souri , on 29 Haren 1912 with r i Lhts , powers , 
and authorities conferr~d by l rtic1e 9 , Chap­
ter 41 , Uevised St atutes , 1909 , a s d1 ... ended and 
c~tende~ by an act u)proved 12 April 1911 . 

"'l'he l evee anc.. drainage horks to be constructed 
by tne Fec.erc1l Government we.~;·e authorized by 
t 1e Flood Control 4\Ct of 191+6 , a .. 'proved 2.~+ July 
1946, l~blic Law 526 , 79th Congress , 2u Ses~ion , 
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at a n estimatcu cos t of ~1 , 300 , 000, sub­
stantia lly i n accordance with the r eport 
of the Chi ef of in~ineers dated 16 i~pril 
1946 , wh ich i s set fortn i n ·House DocuJnent 
No . 138 , 80th Congress , +st ae s ~ion, copy 
of which i s inclosed . The work presently 
proposed consists of the enl ar gement of some 
17 miles of the oxistint Birds Point - Now 
l·iadrid Floodway l evee ; the constructi on of a 
closure levee across St . John Bayou; and the 
construction of a concrete draina6e structure 
at St . John Bayou crossi ng, as outlined on 
the att ached print , which also shows the 
pert inent limit of t t1e St . John Levee and 
Dr a inage District. 

" Inasmuch as acceptable assurances must be 
f urnishe d by the levee district before Fed­
eral funds can be expended , it will be a ~pre­
cia ted if you wil l furnish your opinion at 
your earliest convenience . " 

You have also transmitted wi th your letter House Document 
No . 138 , aoth Con~ress , 1st Session , toeether with an attached 
print showing the proposed l evee construction pro j ect , and a lso 
a copy of the r esolution of assurance passed by the St . John 
Levee and Dr a inage Di strict Boa ru of Supervisors . 

"/e have r;iven careful considerati on to your letter after 
examinEltion of the aforesa id cmclosuros and aft or an examination 
of the statutes of the State of ~ibso •ri relatin~ to the organiza­
tion , powers and f unctions of drainage 3nd levee districts . Having 
in mind your citati on to tho Federal Flood Control ~ct of 1946 in 
your above quoted l etter and the aforesa id documents , we assume 
that your inquiry ext·ends to t he quest ion pertaining to t he author­
ity of t he District undt;r tt1e l aw oi 14i ~t>ouri to r;ive assurances to 
the &ccretar y of war as to providing rights-of-wa~ holding the 
United St ates harml ess, and maintaining the levee aft er construction, 
as required by U. S . C •• l., Title 33 , Section 70l( c) and similar scc~ions . 
The last above cited section provides ao follows : 

"After June 22 , l JJt> . no money a_ppropriated 
under authority of section 70lf of t ni s title 
s nall be expended on the constructi on of any 
pr oject until states , political subdivisions 
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tnereof , or oth~::r res onsible local a e;euc ies 
have gi •en assurances satisfactory to the 
Secretary of the Army tha t t hey will (a ) pro­
vi de without cost to the United States all 
l anus , easements , ·and r ights- of - way necessary 
for t ne construction of the pro ject , except 
as othe rwise provided herein ; (b) hold and 
s ave t he United St~tcs free from damages due 
to the construction works ; (c) mai nta in and 
operate all the works after compl etion in 
accordance with regul ationo prescribed by 
the Secretary of t he Ar my: * * * n 

~e have •i 'lten careful consideration to the question as 
to whether such authority is vested by ru:... .... ouri law in l·d ssouri 
drainage and levee di stricts eonerally, and particularly, whethor 
it is veoted i n t he St . John District , which is t he one directly 
involved in fOUr inquiry . 

Your information a s to tue Missouri statutes under which 
the St . John Drainage District was organized ana now exi sts is 
in a ccord wi th the informati on we have ; namely , the uistrict 
was organi zed under the provision or Article 9, Chapt er 41, Re­
vised ~tatutes of I•1i ssow·i , 1909 . 'fhi s saL"le article now a ppears 
in t ne l·.dssouri statutes a s J~rticle 7, Chapter 79, Revi s ed Jtat­
utes of M~issouri 1939 . All of Chapter 41 and all of Chapter 79 
deal wi th the orennization and functioninr of dif ferent types of 
levee and drainage districts . Duri ng tho intervening years be­
tween 1909 ana 1939 various amendemnts we1e made to the differ ent 
a~ticles appearing i n these chapters, but Article 9 of Chapter 
41 has been carr~ed pown and now appears as Article 7 of Chapter 
79 in substantially t he same l aneuage thdt existed a t th~ time 
t hat the St . John Levee and Ura i nago Di strict was organi ~ed . In 
considering the above cited statutes showinc the source and oricin 
of tne authority for the creation of drainage ana lev~e districts 
and defini nr toeir powers as existing corporations , it is neces sary 
to give attent ion to the purpose of such organi zations , or , in other 
words , their functions, i n ordor to arrive at conclusions as t o the 
extent of their powers, both express ann i mplied . The purpose for 
t ne cr aation and opera tion of such districts is quite definitel y 
set forth by Secti on 12492 , Revised St atutes of Missouri 1939, t he 
section provic.tinL; for the or ganization of di stricts , and under 
whi ch tne St . John District was or8anized, in the f ollowi ng lan~ uat e : 

"The o\'mers of a majori ty of the acreage in 
any contit uous uody of ~ * * l and subject to 
ov~rflow , wash or bank erosion , situate in 
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one or more counties in this state may form 
a l evee district for the purpose of ha ving 
s uch l and ,~ t.c * reclaime~... and protected from . 
the effects of overflow and other water , for 
sanitary or agricultural purposes , or from 
the effect of wash or bank eros i on * * * by 
l evee , ~~ * t.~ and for that purpose t hey may 
make and sign articles of associati on ::c * *" 

Accordi ngly, t he outstanding purpose in t he creation and 
oper ation of such districts is the protection by l evee of the 
l and within t heir bound~ries from overflow and bank erosion. 

These di stricts created and oper at ed under such statutes 
are political subdivisions of the state and exercise govern-
ment a l functions . Houck v . Little River Dr a ina ge Dist ., 239 
U. ~ . 254 ; l .c. 2o2; oO L. cd . 266 , l . c . 273; Land~ Stock Co . 
v . 1-dll er, 170 Mo . 240 , l.c. 253 ; Little lii ver lJraina~e Di st. 
v . llli , 236 !~10 . 94, l.c . 111-12 ; Houck v . Little .diver Drainat,e 
Dist ., 248 l'10 . 373, 1 . c . 3d2- 3; St ate ex rel Me illiams v . Little· 
River Drainage Dist., 209 Mo . 444 , l . c . 458 ; State ex rel Caruthers , 
v . Little River Dr a inage llist. , 271 Mo . 429 , l.c . 435- 6; St ate ex 
rel Caldl-Iell v . Litt le River Drainage Dist ., 291 M.o . 72, 1. c . 78- 9; 
St ate ex rel Kinuer v . Little River Dr a i nage Di st ., 291 fJio . 267 , 
l . c . 277; Sta te ex rel D' Arcourt v . Daues (LRDD ), 253 S~ (Mo . ) 966; 
St ate ex rel Schwepker v . Daues (L.ttDD ), 253 SW (I•Lo.} 9bB ; St at e ex 
rel Hougen v . Allen, 298 Mo . l . c . 455 , et seq; Sigl er v . Inter­
Hiver Dr a inage Di st. , 311 Mo . 175 , l.c . 198 ; Anderson v . Inter­
River Drainage Di st ., 309 Mo . 189, l.c. 209 . Their cha r acter a s 
su ch has been procla i med not only by t he Supreme Court of Mi ssouri 
but also by the Supreme Court of the United St ates as set forth in 
t he following quotation from t he opinion of the Supreme Court of 
the United St ates i n Houck v. Li ttl e River Dr a inage District , 239 
u. S. 254, l . c . 262 : 

"The district is , indeed , a conspicuous i llus­
t rati on of t he class of enterprises which have 
been authorized in order to secure t he r ecog­
ni zed public advantaees · hich will accrue from 
r ecla i mi ng and openi ng to cultivat ion l aree . 
a r eas of swamp or overflowed lands . (Citation 
of l ong lis t of authorities omi tted}. It was 
constituted a political subdivisi on of t he state 
for the purpose of performing pr escribed functions 
of government . (Citation of authorities· omitted . ) 
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'l'hesc drainage districts , as the supreme court 
of tho s t ate has said, exercise the granted 
powers within their t erritoria l jurisdiction 
' as fully, ana by t he same authority , as the 
municipal corporations of the state exercise 
the powers vested by their charters '. 248 Mo . 
JdJ . " 

In recognition of tho public functions of drainage and 
l evee districts and of their status as political subdivisions 
of the state , it ha s been held t nat they are municipal corporations 
within the mbani ng of Section 6, 1\rticle X of the 1845 Constitution 
of f•ii s&ouri , exempting the pr operty of municipal corporations from 
t axation . Gr unu Ri ver Drainage District of Cass ana Bates Counties 
v . Reid , 111 J . ,l . (2d) 151 ; ..Jtate ex rel . ~aldwell. v . Little Hiver 
Dr a inage Uistrict , 291 ~ o . 72, l . c . 78- 9; State ex rol . Kinaer v . 
Little diver Drainage lJistrict , 291 l·fo . 2c7 , l . c . 277 . The same 
constitutional provision has boon embodied in t he new Constitution. 
Article X, . Sect .i.on 6, Constitution of 1•1i ssouri 1945 • 

• 
It i s a well recognized pr~ciple that a corporation having 

certain gr anted powers fo r t he carrying out of a definite ob­
j ective has tne i mplied power to supplement its specifically 
granted po ers f or t ne purpose of a ccomplishing that objective . 
In speaking of implied powers of corporations, this rule i s stated 
i n 19 C . J . ~ ., page 6S4, Section 1122 , as fol l ows : 

"The charter 0.1.' t oe cor!Jora tion need not ex­
preosly conf< . .'r on it power to contract . \there 
not prohibiteu it has an implied power to make 
a ll such contracts as are necessary and proper 
to ena ble it t o perform the pur poses of i t s 
creation. * * * " 

In the l aw pcrtainin, to the orbani zati on and operat i on of 
levee districts there is not only ~n absence of any piohibition 
a ga inst contracting to effectuate the general ob jective of the 
act , wnich, a ccording to t he express provision of the statute as 
set f orth supra , i s: "* "" * having such land ... * l(c r ecla imed 
and protected from t he effect~. of overf low and other water , f or 
sanitary or a t ricultural purposes , or from the effect of wash 
or bank erosion * * ,." by levee * * *." But there i s , on the 
contrary, an express provision of the sta~ute to the effect th~t 
said l aw shall be liberally construed by the courts in carryi ng 
out this leLislative intent and purpose . This provisi on i s set 

... 
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fo r t h in ~ection 12546 , Revis ed St atutes of f.Ii s"'ouri 1939 , a s 
f ollows: 

"".c * * Tui s arti cle i s hereby ueclar ed 
t o be remed~al in char acter and pur~ooe, 
ana shall be liber all y construed by t he 
cour ts in ca rrying out t his leeislative 
i nt ent ana purpose , * * *" 

I n t his conne ction, we a l so suegest t he f act that, accord­
i ng t o our best inforrr~tion , the boa r ds of supervisors of l evee 
districts i n l~ssouri ha ve f or years considered t hat t hey had 
au~hority t o gi ve assurances of the cha r a cter involved i n the 
instant case to tho United St a t es, ~nd have frequently done so , 
a nd t hat t he United States has frequently acted pursuant to 
such assura nces. I t is a well recobnized principle t hat t he 
constructi on placed upon an act by those char ged wi th t he duty 
of administering it is to be given great weight a lthough it is 
not binding upon the court . , Ross v . Kansa s City, St . J . & c. 
B . R. Co ., 111 1-J!.o . 18 l. 19 S . ~~ . 541; hwing v . Vernon County, 116 
s . ,, . 518, 216 Ho . 6Bl; Fol k v . Cit y of St. Louis, 157 s . .. . 71 , 
250 ~!o . 116 . · 

Further more , Sect i on 12612 of Ohapt er 79 , Revised St atutes 
of l~ssouri 1939 , provides : 

"Al l Clr a inae;c and l evee dist':ri ct s * * * 
a r e hereby authorized a nd empower ed to 
do each and every act necessary to bo by 
t hem performed in order to comply with . 
or avail t hemselves of t he provis i ons of 
a ny l eei s l ation now enacted or that may 
be hereaft er enacted by t ne congrels of 
the United St a t es of mcr i ca , having f or 
its purpos e * )~ * or otherwis e lie;htening 
the pr esent bur dens of ta~tion r esting 
on t he l ands and pr operty in such di stricts . " 

We have been informed t hat t he St . John Dr a inage and Levee 
District now has outs tanding 150,000 of bonds and annually 
l evies t axes f or t he retirement of its bonds and t he maintenance 

' 

of t he works and i mprovements pr evi ously constructed i n t he ui s trict, 
and t hat t he construction of the proposed l evee will greatly enhance 
t he benefits r ecei ved , a nd t hat the present bur den of t axation will 
be lightened by t he construct ion t her eof . If t he cos t of the con­
templ at ed levee, as set out in the documents a ccompanying your lette~ 
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were required to be paid bf the district, it would be prohibitive 
to its taxpayers . ~ince the afsurances set forth i n the submitted 
resolution by the Bo~rd of Supc•rvisors of the Jt . John Drainage 
-and Levee District were adopted by said iloclra. ab a necessary stop 
in the procuring of the construct..:.on of a levt e by the United 
$t~tes Government , the constx~ction of which would afford pro­
tecti on to the l and in the District to c much credter extent than 
the taxpayers themselves could pay for if the District was re­
quirea to construct a J,)50 , 000 l evee , it is very aoparent that 
the act of the Board in enterin1 into such asuura11cee is in com­
plete harmony with the salient purpose {)f the statute; namely, 
""' * * having such land ..,': ::~ ,.,t protected from t .le effects of over­
flow )j-. * ::' by levee . " 

~Ol~vLUSIGN 

110 are , accordingly, of the opinion that the Board of Super ­
visors of the ~t . John District ha d implied authority to enter 
into such assurances as are required by U. v . v •• , Title 33 , Sec­
tion 70lc , as a condition precedent to the expenditure of Federa l 
money on the construction of the contemplated levee , and, more 
particularly , that said l3oaru h.1d t:~o in.pl.;. t:;d <J.Utho" it.y to enter 
into the a~uur·ances embodied :Lr. the resolution submitted. 

A1 l'HO'v D: 

J . ..... . 'r YL01 .. 
Attorney General 

...;!· •• : Llt 

tkspectfully submitted, 

.3H! ULL ?-1 . !ATSON 
Assistant Attorney General 


